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during 1985. Such adjustments will be
made as the data become available.

Should a different solution be reached
in consultations concerning Category
361. further notice will be published in
the Federal Register.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924), December 14.
1983, (48 FR 55607), December 30, 1983
(48 FR 57584). April 4, 1984 (49 FR
13397), June 28. 1984 (49 FR 26622), july
16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical
Headnote 5, Schedule 3 of the Tariff
Schedules of the United States
Annotated (1985).
Walter C. Lanahan,
Chairman, Committee for the Implementation
of Textiles Agreements.

Commissioner of Customs,
Department of the Treasury, IVashington, DC

20229
Dear Mr. Commissioner. This directive

further amends, bui does not cancel, the
directive of December 21, 1964, which
established limits for certain categodes,
produced or manufactured in Taiwan and
exported in 1965.

Effective on November 20, 1965, the
directive of December 21, 1964 is hereby
further amended to inc)ude the following
limits for cotton textile products in Categories
360 and 361.

12~ srntt r

360.
361

'he lovols hevo not troen odtustod to erxxxrrd lor ony
imports exported ettor~ 31, 1984. During the Janu-
ary-August 1985 poriod. charges for Category 360 have
totaled 350,156 nunbertv tor category 381. 638.941 rxrrn-

Textile products in Categories 360 and 361
which have been exported to the United
States before January 1. 1965 shall nat be
subject Io this directive.

Textile products ta Categories 360 and 361
which have been released from the custody
of the U.S. Customs Service under the
provisions of 19 U.S.C. 1448(b) or
1464(a)(1)(A) prior Io the effective date of this
directive shall not be denied entry under this
directive.

The Committee for the implementation of
Textile Agreements has determined that
these actions fall within the foteigtt affairs
exception Io the rttlemakittg provisions of 5
U.S.C. 553.

Sincerely,
Walter C. Lenahan,
Chairman. Committeefor the Implementation
of Textiles Agreements.
(FR Doc. 65-27529 Filed 11-1&4'45 am]
etLUtlo coarK 351M%I-8

COPYRIGHT ROYALTY TRIBUNAL

[Docket No. 83-2/84-2 83 JD)

Final Determination of the Distribution
of the 1982 (Remand) and the 1983
Jukebox Royalty Funds

AGENGY: Copyright Royalty Tribunal
{Tribunal).
ACTION: Notice of final determination.

sUMMARY: The Tribunal announces the
adoption of its fina'I determination in the
proceeding concerning the distribution
to certain copyright owners of jukebox
royalty fees deposited for 1982 and 1983
performances.
FOR FURTHER INFORMATION CONTACT:

Edward W. Ray, Acting Chairman,
Copyright Royalty Tribunal, 1111 20th
Street, NIItl, Washington, D.C. 2003B.

SUPPLEMENTARY INFORMATION:

Authority
17 U.S.C. 116(c)(3) authorizes the

Copyright Royalty Tribunal (Tribunal) to
distribute royalty fees paid by jukebox
operators to certain copyright owners
and performing rights societies. The
procedure for distribution of the jukebox
royalty fees is set forth at 17 U.S.C.
116(c)(4) and reads as follows:

The fees Io be distributed shall be divided
as follows:

(A) To every copyright owner not affiliated
with a performing rights society, the pro rata
share of the fees to be distributed to which
such copyright owner proves entitlement.

(B) To the performing rights societies. the
remaittdar of the fees to be distributed in
such pro rata shares as they shall by
agreement stipulated among themselves, ar, if
they fail Io agree, the pro rata share to which
such performing rights societies prove
entitlement,

(C) During the pendency of my proceeding
under this section, the Copyright Royalty
Tribunal shall withhold from distribution an
amoim! autftciettt Io satisfy ail daims with
respect Io which 0 ccrtttrovorsy exists, but
shall have discre6ou Io proceed ta distribute
any amotmis that are not in controversy.

This Proceeding
This proceeding is a consolidation of

two proceedings. The Tribunal takes up
the portion of the 1982 jukebox royalty
fund which was remained for further
proceedings by the United States Court
of Appeals for the Second Circuit,
A.C.EJLf.LA. v. Copyright Boyalty .

Tribunal, 763 F. 2d 101 (2d Cir. 1985)
{ACEMLA). The Tribunal also takes up
the distribution of the 1983 jukebox
royalty funtL

The Claimants in the 1982 remand are
Latin American Music, Latin American
Music Co„ Inc„Asociacion de
Compositores y Editores de Musica
Latinoamerica (ACEMLA), ASCAP, BM,

and SESAC, Inc. The claimants in the
1983 distribution are: Michael Welsh,
Latin American Music, Latin American
Music Co.. Inc., Asociacion de
Compositores y Editores de Musica
Latinoamerica (ACEMLA), Italian Book
Company, ASCAP, BMI, and SESAC.
Inc.

The controversies in the 1982 remand
and in the 1983 distribution are the
same: Latin American Music, Latin
American Music Co., Inc. and ACEMLA
collectively claim 5% of both funds.
ASCAP, BMI, and SESAC. Inc.,
collectively claim 100% of both funds,
except for a small award to Italian Book
Company. The 5% in controversy is
described as Spanish-language musical
works.

Background and Chronology

The 1982 remand. The Tribunal
published its final determination of the
1982 jukebox distribution proceeding on
August 31, 1984. 49 FR 34555 (1984). It
determined that no award would be
given to Latin American Music, Latin
American Music Co.. Inc., or ACEMLA
(collectively, LAM or the LAM
claimants). LAM appealed the

'etermination.The United States Court
of Appeals for the Second Circuit
remanded the case to the Tribunal for
further proceedings. The Court stated
that the Tribunal had not addressed in
its final determination LAM's assertion
that they were performing rights
societies and that it would assume for
the purpose of the appeal that the three
LAM claimants were performing rights
societies. However, the Court
specifically stated that it did not "

foreclose "further examination of this
issue by the CRT on the remand."
ACEMLA, 783 F. 2d at 108. Operating
from its assumption, the Court stated
that the Tribunal should have
distributed the royalty fees to the
performing rights societies if they all
agreed. but if they failed to agree, to--
award the pro rata share to which such-
performing rights societies proved
entitlement. The Court found that there
was not a complete settlement among
performing rights societies. Yet the
Court found that in the final
determination the Tribunal only
analyzed the submissions of LAItrL and
made no findings regarding the
submissions of ASCAP, BML and
SESAC, Inc the Tribunal having relied
instead on the settlement between
ASCAP, BML and SESAC, Inc.
Determining this to have been not in
accordance with section 116(c)(4)(B), the
Court remanded the case.

The 19Njultebor distribution
proceeding. The Tribunal declared a
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controversy in the distribution of the
1903 jukebox fund on November 5, 1984,

49 FR 44231 (1984), and ordered that
justification of claims be submitted by
December 4, 1984. The Tribunal also
found that ASCAP, BMI, and SESAC,

Iii., (hereinafter A/B/S) had entered
into an agreement concerning the
distribution of the 1983 jukebox fees. Id.

On january 7, 1985, the Tribunal held

a pre-hearing conference. At the
conference. it was established that there
was a controversy as to 5% of the fund
representing Spanish-language musical
works.'he question arose as to the
best criteria for resolmng the
controversy. The parties were given an
opportunity to file by letter.
recommended criteria. The.Tribunal
received letters from LAM and A/B/S
on February 14 and 15, 1985. LAM
recommended a survey of jukebox
establishments conducted jointly by aQ

the claimants. A/B/S recommended a
survey of radio. or a survey of radio and
other media. which the Tribunal, by
analogy, could apply to jukebox
performances. On May 16, 1985, the
Tribunal issued two fact-finding letters.
One letter ttent to the LAM claimants
asked LAM to detail why they believed
they wtgre performing rights societies,

. and hour the joint survey of jukeboxes
recommended by LAM would be
conducted and how much it vrould cost.

The second letter was sent to A/B/S.
The Tribtmal asked how it could be
assured that A/B/S'ecommended
survey of radio and other media
psrfonnanceo crouid be hnpartiaQy
conducted considering it would be
based on information internal to A/B/S.
Replies to the Tribunal's fact-finding
letter were received June 24. 1985.

The Consolidated Proceeding. On

May 30, 1985, the Coart of Appeals ha&

remanded the 1982 proceeding partiaQy
over the question of vrhether the LAM
claimants were perforndng righttt
oocietietL On June 24, 1985, tho Tribtmal
received LAM's response to the fact-
finding letter of May 16, 1985. It stated
that Latin American Music and Latin
American Music Co., Inc. were not
performing rights societies, but that
ACEMLA was a performing rights
society.* The response did not provide

'AM put ln a dalm of S% of the jukehoa fund

based on their Spontsb4anguage catalogust. hiB/S

put ia a dstm of 100% hosed on their total

catalogue. The Tribunal hsa never found that S% of

the musical work played on iukehoaes tn the United

States ls Spanish-language music. The S% figure ls

simply LAM's dsim against the royalty funrL

* LAM also withdrew aft dahns on the pert of

Latin American Music aad Latia hramtcan Music

Co inc 'lodging all datms with ACEMLA.

Nonetheless. the Trlbuaal took evidence oa all three

entities

the Tribunal with enough information on

which to make a finding on the status of

ACEMLA. It was the Tribunal's
conclusion that the 1983 jukebox
proceeding could no longer be resolved

through a "paper" proceeding, and that

since the issues and parties to the 1982

remand and the 1983 proceeding were

virtually the same, the consideration of

the two cases should be consolidated in

one proceeding. The Tribunal
subsequently issed its Order
Consolidating Proceeding and Setting

Future Procedural Dates, 50 FR 31645

(August 5, 1S85). The Tribunal ordered
written direct cases to be submitted on

September 13, 1985 on two issues: the

status of the claimants not already
defined in the Copyright Act as
performing rights societies, and proof of

entitlement should all the performing
rights societies fail to agree. The
Tribunal agreed with the claimants that
surveys of jukebox establishments or

survey of radio performances and other
media would be useful criteria. The
Tribunal also suggested to the parties
that submission of sworn statements
from jukebox operators and submission

of hit songs charts would also be usefuL

but speclfical}y did not restrict evidence

to only those four types. Hearings on the

evidence presented by the claimants
were held September 30, October 2, and
October 3, IS85. On October IF, 1985.

the Tribunal received a stipulation fram

aQ parties agreeing to an award for 1983

of 81500 to italian Book Company. On
October 25, 1985, the record was ciosetL

Statutorydeodlina Sectbm 804(e) of

the Copyright Act requires the Tribunal

to render its fina decisio'n in

'istributionproceedings vrithht one year
of publication in the Federal Register
that a controversy exists. The
controversy in tha 1983 jukebox
distribution proceeding was declared
November 5. 198tL This fmal
determination does not meet the one
year time limit Impooed by section
804(e). The Administrative Conferenco

of the United States has Issued
recommendations concerning statutory
time limits. I CFR 305.78-3, 43 PS. 27509

(June 26. 1978). It recommends that, "(1)t

should be reeoyuze(d) that special
circumstances such as a sudden
substantial Increase in caseload, or
complexity of the issues raised in a
particular proceeding. or the presence of

compelling public interest
considerations may justify an agency's
failure to act within a predetermined
time.... (A)n agency's departure from

the legislative timetable (should) be
explained in entrant status reports to
affected persons or in a report to
Congress." ld at par. 4.

The Tribunal considers that the delay

in rendering a decision in th«983
jukebox distribution proceeding t«liow
it to consider both the 1982 remand and

the 1983 distribution in one proceeding

justifies missing the tttatutory deadline

by a short period of time. It was the

Tribunal's belief at the beginning of 'the

1983 proceeding that it could resolve the

status of the claimants and the
controversy over Spanish-language
music by a "paper" proceeding, but the

Court's decision, in the Tribunal's view,

required detailed fact-finding that could

only be achieved by an evidentiary
hearing. Additionally, while
theoreticaQy, there is no time limit on

the consideration of a remanded case,

and therefore. the Tribunal could have

resolved the 1983 proceeding first in

order to meet the deadline, the interests

of justice and the conservation of the

resources of the claimants and the

Tribunal mandated consolidation of the

two proceefQngs. Farther, tha Tribunal

believes that its narrow missing of the

statutory deadlines will not have any

effect on the claimants, and that, indeed.

the Tribunal has kept within the spirit of

Congress'andate by acting on the

jukebox controversies as expeditiously

as possible.

FIndingn ofPcs
Michael Walslt. hticliael Nalsh fQsd

n claim in the 1983 jukebox distribution
proceeding. Michael Welsh .

subsequently did not file a justificition .

of claim as required by the Tribunal's

rules. SF CFR 305.4. Michael Vfn}sh did-':

not ale.hit response.to tha Cbdar ..
Consolidating Proceeding and Setting

'

Future Procedural Bates. 50 PR31665

(August 5, 1985).
Italian Boak Company (fBCJ, Tho

Tribunal received a stipulation October

17. 1985 signed by ASCAP. BML SHSAC.

Inc LAM, and IBC that agreed to a.
oettiement of GL500 to IBC for tho 1933

jukebox fund. In tho tttipulntien. IBC

reprecented that it Itt o copyright ovrnar, .

and not a performing rights society,

Latin Amerifxm Music, latin
American Music Co„ inc. andACEMXA

(LAM or LAM cloimants)
Organizational structure of tire LAM

claimants. Mr. Luis Raul Bernard
(hereinafter. Bernard) vyas the sole
witness for the LAM claimants. Tr. 174-

374. Bernard stated that he was born in
Puerto Rico and moved to New York

City in 1952. Tr. IS3. Bernard stated that
about 1965 he established OTOAO
Records International and that this
company is a wholesale and retnil
records store doing business on ths
upper west side of Manhattan in New 'orkCity. Tr. 208-209. Bernard stated
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that before April. 2982, he established
Latm American Musie as a sole
proprietorship. f.e., Luis Raui Bernard d/
bla Latin American Music. Tr. 204.
Bernard stated that in Aprih 2982 he
incorporated Latin American Music to
be called Latin American Music Co..
Ine., but maintaina that Latin American
Music sti0 exists an a separate entity.
Tr. 298 204. 220. arid LAM Direct Case.
Attaclunent 2. Latin American Music
Co„ ine ia incorporated for the purpose
"To engage tn the business of Iicerrsing
porf'ormenee, synchroniaation and other
rights under copyright in musical
compoeitlous, and to do. all acts 'eeeosarym related to the conductof'uchbusineeo.'AM Dbreet Ceca,
AttnehraetN I. Berrrorcf atatetf that
ACEMLA is the osaanred name.ofLatin
'Amarfeaa Music Co„ Inc. end that it Is a
divtcieu or cuboidiary ofLatin American
Music Co„. Inc. Vr. $$-28k The
certiBcato of acsumod.noma.eras Red

, with tha bk~rYmh Stn& Oafrart&~t'of
State Carpe-atfona aud Sate Reeceda .:

-'. ElvtaBza cza April 2C.~ LAN K5roet'~ Attachment 1. as amendecF
t, October 24,'2985 He+raven Ig rnazd
'' stated that ACKMLA wao.fcrrmed in
'- 2980 or eaeltev. Tr. 1%3, 'IN;~. Bernard
'taScb thas ACKMLA waa formed to
dividenmny of tbe righto that La5a

: Aiceehaa Mhoie Ca, inc; hohh. and that
ACEhQA holcto the patrfonning rights.to
Latin Amerlczar.Muaie Co„bze. cmd

othe.Tr. 282. Bernard atotod that .

ACKh&t~a pez&zmkng rights society.
Tr. 175.

. The offices of hntbt Amerleanh&mfc,
Latin AJzreSeo Nnaie Ccr Inc nnd
AC%ALA cna In the OTOAQ Recorda
latcenoOoaaf atzzro kn ~ttan. Tr.
212. Bernard:stated Orat theao four
entitles chare five employooa Vr. 203
223-224. Bernard stated that he is the

::. sole proprietor of LaOn AmcRrican Music,

; the Pramdent and coIe stockholder of

; Le@a American hhn6o Co„hzc. and
Igheetix2I of ACEHLA Vr. T/6, 204.

Agrcrmrrerrtaof tEio LAhfelmmants
'-=. rritl~rngPc! owners ancfpmfcnmizgj

rights societies. Bernard stated that
LAM hed egmanents with many

- copyright owners end performing rights
~ sceiehea. Tr. 282. At the request of the

TrlbunaL LASf submitted a list of those
entitiee, and copies of executed and

-'mcecuted agreements. Submission of
: LAM October 16, 1985. translations
, . provided October 24, 1985, translations
'rovided by AfB/S, Reply Findings.

Appendix A. The list included: Latin
Atnerican Music Co Inc. (New York),
International Music Company (New
York). ttVestside Music Publishers Carp.
(Now Ycek f. Editorial Iuterneciouai de
Musca, Ltd. (KDIMUSICA, Cqlurnbia),

'\

Editorial Dominicsna de Musica
(Dominican Republic), Consarcio de
Editares del Peru (CONEDISA, Peru),
HONY. S,A. (Mexico), Sociedades de
Autores y Compositores Acuatorianos
(SADRAM. Ecuador), Sayce (Ecuador).
Id. LAM f&led executed and unexecuted
agreemenis with Vfestsida Music
Publishers Corp EDIMUSICA. EdltoriaL
Dominicane de Musica. CONEDISA.
and SADRAM. Id. The Gue agreements
were with Latin American Music Co
Inc. hL LAM did not file egzeementa
with International Music Company, czr

HONV. SW hL LAhf QIsd n )atter and o
telegram zegezdhzg an agreement with
Sayce mentioning,ACEMLA. Tha letter
and telegraph weza dated July 3. 1985

and September 2@1~ respectiveIy. hK,

In. additiort. LAhf submitted.
exeaqdazs oI tha cantzacta they use la
their agreements. The contracts
sometimes include n ader which, amonn
ethos things, addressee the pezfozming
rights LAM Direct.Casa Attechment 2
translations provided by LAM
'trenala5aas prczuided by A/B/8 Exhibit.
10X. paragraph.5,of on of the.rideza

. use@ bp LAM raada. "Thecampoaez
declazus that ha Ia nota member of any
compomm ozganizationa.or society .

control)lag his perfnzminItI arta. that aII
'uchperforming, zighta araexclaaivaly
eantrolled na pert okthh.contract, that.
tha eampoacz la n xsa.that hh
pazfamung z{ghta, ha theiz totality. v65
ba admiiistezed.and adner the nazae:of
the editor„Latin AaImzican Music
Company, Inc LAM andIor
Associecion da Compositorea y Edltores

(ACEMLA).". M. Tida Ia tha carr
refereaccr to ACEhSA in any contract ar
agreement.provided by LAM. LAhl alan
submitted an ACEMLA informaticm
form. Id.

B aztec vras asked urhether the
ACE2dLA hzfozznatlon forms urere need
in either 2982 or 2983. Rmnerd could not
represent.Qnt they+rara. Tr. 259.
Bernard stated ctevorei timeo In the
proceeding that ha bad dtIIIculty mBh'ates.Tr. 293, 258, 36?. The rider, urhich
contained Paragraph 5, has the date 1985

in tha mcond line. LAM Direct Case,
Attachment 2. Bernard could not say
whether the rider was drafted in 2985 or
before. Bernard could not represent that
,the rider was used in 2932 or 2983. Tr.
28L

LAM represented that "ACEMLA Is
authorized to Bcense and publish
performances of all nondreraatic music
works on behalf of Latin American
Music ead Latin American Musie. Inc.

(sic)." Submission of LAM. )uly 24. 1985.

Bernard wes not sure whether the
authorizations to ACEhILA were in

writing. Bernard did no! have any copies

of the authorizations. Tr. 225. Bernard
represented that any agreement with
Latm Amencan Mus&c Co.. Inc. would

act automatically as an authorization to
ACEMLA to license the perioznung
rights of the underlying copyrights
because ACI28LA is an assumed name

ofLatin American Musin Go Inc.Tr.

225.
Bernard was asked by the Tribunal if

ha saw any difference between a music,

company in the United States obtaining
the subpublishing righto from a foreign

publishing company. and. n ~forming
rights society in the UnIItad. Staten
obtaining, the right to license the
pezformizL@ zightn, of n foreign. pubIicher.
Tr.24~. Beznazd stets that a
pazfm2nhzg righto society ia such an
entity that haa control of pezfozminS.

rights. Tr 247. Bernard ~as asked.by tha
Tribunal wbether a manic publishing
company could hnvo control of
performing~ta.Bazaars stated.yes
Tr. RN;.

Agreeareate ofco~tlrt users trrpaIr
a license.fee ter LAW. LhH aubndttad..
correspond nco tn Sua radix atacama .

(VKDM. Car)stadt, Nea )mary: WADQ,
New York i%em Yozh%NWK. Newazk,
New Jersey:%PT. Neer Yozk. New
York- YIISKQ,ltbza Vczd- Neer York/
two tdavhinn staticmtrPSSJEI-W,
Chazmei42.Km'ozfc,Ãccr Vork: ..-
%XVV, Channel 41 Kbtszaon. Kwe
Jersey), unct tba Pubhc BrocdcaaQng-
Servtca (PBS) oo evidmce of KAhFs
attempt@ to Iieema the public
perfozmtueccr of LhhC's works. LAM
Direct Caco, Attacluzrattt 3. Howuver;-
Bernard stated that tn 1902 cad 1983, .

LAh0 did not havo any togaed urritten
license agreemezLta~ ony radio
statkm, television afnticm, ber. grIIL

nightclub. college or cchoo1 Tr. zm
Bernard stated that LAM did not recebn
any performiag righto royalties in 1982

or 2933. W. 229.
Dintribrrtirm Syeterrr. Bernard stated

that at tbe thne of distribution. LAN
would keep 5%5 of the royalitiea, and
would distribute 50% of the royalties. %
232. Bernard stated that distribution is
based on actual eir play from redio-
stations end television stations logs. Tr.

234. Bernard stated that LAM hes not
received any logs because LAM does
not currently license any stations. Tr.
235. Bernard stated that LAM monitors.
Bve stations that broadcasts Spanish- .

language music fn the New York City
area. Tr. 23L Bernard stated LAM keep
the tapes for enforcement purposes
currenOy, and intends to use them for
distribution purposes in the future. Tr.
238. Bernard steted that LAM has not
brought any infringement actions to
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dete. Tr. 238, 240. Bernard stated that
LAM did not make any distributions to
any publisher or composer in 1982 or
1983. Tr. 230.

Proofs ofEntr'tlement. In the 1982 and
the 2983 proceeding, LAM offered
demographic evidence as one basis of
entitlement. In 1980, the United States
Hispanic population was 14.8 million or
6.4% of the total U.S. population. By
1985. it was estimated by the U.S.
Census Bureau, that the Hispanic
population would rise to 17.6 million or
7.4% of the U.S. population. LAM 1982
justification of claim. LAM 1S83
justification of claim, Exhibit D. An
advertisement by Discos CBS
International asserted that sales in 1981
of Spanish-language records were over
$125 million. LAM 1983 justification of
claim, Exhibit F. Broadcasting Yearbook
for 1985 listed 176 Spanish-language
format radio stations in tha United
States (including Puerto Rico). LAM
Direct Case, Attachment 9.

In the 1982 proceeding. LAM asserted
that it represented 20,000 copyrighted
musical works. LAM 1982 justification of
daim. In the 1983 proceeding, LAM
asserted that it represented 30,000
copyrighted musical works. LAM 1983
'ustification of daim. LAM submitted to
the tribunal a computer list of
approximately 9,000 song titles which it
stated were a partial list of the works.
they represent. LAM 2982 justification of'aim, Exhibits A k B.

LAM submitted xerox copies of 37 45
RPM labels of works they represent
were copyrighted before 1984 as
evidence of the production and
distribution oE the works in their
catalogue. LAM Direct Case,

. Attachment 4. LAM submitted hif song
charts Erom BQlboartL Canales
Magazine, Radio Hit. GUIA Radial, and
El Diario de New York LAM 1982
justification of dafm. Exhibit D, LAM
1983 justification of daim, Exhibit G-
NN, LAM Direct Case. Attachments, 5, 6
and 7. LAM indicated on those charts
the songs which.they represent. Id. LAM
submitted dearance sheets sent by a
Spanish-language farmat radio station to
ASCAP indicating that the station was
considering playing some works
represented by LAM. LAM Direct Case,
Attachment 11.

LAM submitted 12 certified
statements from jukebox operators or 'wnersof establishments containing
jukeboxes in 1882 and 1883. LAM Direct
Case, Attachment 12. Bernard stated
that the statements were obtained by an
agent of LAM in the Philadelphia area.
Tr. 353. All statements were notarized
by the same notary public. LAM Direct,
Case, Attachment 1? Tr. 362. Same
statements indicated that the jukeboxes

were licensed, when, in fact, they were
not licensed. LAM Direct Case,
Attachment 12, A/B/S Exhibit 27X.

At the direction of the Tribunal. LAM
submitted a list of their most-performed
musical works totalling 179 songs. LAM
submission of August 9, 1985. ASCAP
and BMI each performed their own
survey of the list. The survey they
performed were the sama type of survey
they would conduct for any one of their
members in the normal course of
business to determine the entitlement of
their members to performance royalties.
A/B/S Direct Case, Testimony of Alan
K Smith, p. 4, Testimony of Paul S.
Adler, p. 2, Comments of A/B/S. filed
September 3. 1985. ASCAP asserted that
if LAM were part of ASCAP's daim, and
if it is assumed that ASCAP's share of
the joint music claim is 50% (which is
only an assumption for the purpose of
the analysis), based on the radio
performances of LAM's 179 songs, LAM
would receive $326 for 1982 and $267 for
1S83 from ASCAP. Comments of A/B/S.
September 3, 1985, Tr. 111-113. BMI
asseted that if LAM were part of BMI's
daim, and if it is assumed that BMI's

. share of the joint music daiin is 50%
(which is only an assumption far the
purpose oE the analysis). LAM would
receive $36.60 for 1882 and $4750 for'983from BML Comments af A/B/S.
September 3, 1885, Tr. 245-24L ASCAP 'ssertedthat LAM's share of ASCAP's
award would go down to $157 for 1882'nd

$112 for 2983 if performances in all
media were considered. not just radio.
Comments of A/B/S, September 3, 1985.
Tr. 111-113.

A/B/S conducted a limited survey of
76 jukebaxes in Hispanic neighborhoods
in four dties with sizable Hispanic
populations, New York. Los Angeles,
San Antonio, and Miam. A/B(S Direct
Case. Testimony of Gloria Messinger,
pp, 4-9. Ms. Messinger. who oversaw the
survey, could not represent that this was
a statistically valid. representative
random sample. Id., p. 6. OE the 22492
song titles listed on the 76 jukeboxes. A/
B/S faund 45 listings of 23 works
represented by LAM. Id p. 8, Tr. 3L
Working from an assumptian that
jukeboxes in Hispanic neighborhoods,
represent approximately 5% of the
jukeboxes in the United States, A/B/S
calculated an award to LAM of $584 for
1982 and $555 for 1983. Id.. p. 9.

ASCAP. BMI and SESAC, Inc.
Proof of entitlement. Antidpating that

. if the Tribunal found that ACEMLA waq
a performing rights society in 1S82 or ln
2983 that there would not be a complete
settlement among performing rights
societies. the Tribunal ordered that
ASCAP, BML and SESAC, Inc. submit

proof of entitlement for the entire
amount of the 1982 remand and the 2983
distribution. Order Consoiidating
Proceeding and Setting Future
Pracedurai Dates. 50 FR 31645 (August 5,
1985).

Regarding proof of entitlement to all
of the 1982 (remand) and 1983 jukebox
funds. Ms. Messinger, Managing
Director of ASCAP. BMI and SESAC,
Inc. hold an overwhelmingly dominant
position in the music industry..and that
virtually every piece of copyrighted
music performed in the United States is
licensed by one of the three
organizations. A/B/S Direct Casa,
Testimony of Ms.+essinger, p: 2. Ms.
Messinger stated that the combined
annual revenues of ASCAP, BMI and
SESAC, Inc. based on their activities in
hcensing public performances of musica'.
works were approximately $350 million
for both 1982 and 1983. Id p3.

Regarding proof,of entitlement to
Spanish-languarge music. A/B/S
submitted a list of foreign societies in -,
countries where Latin-language music is
composed which they.represent in the '..

United States: Sociedad Argentina de
Autores y Compositores de Music8
(SADAIC, Argentina), Sodedad "

Boliviana de Autores y Compositores de
Musica (OSBODAYCOM. Bolivia);
Sociedade Arrecadndora de DireitosW:
Execucao Musical do Brasil.—: .: '".".;, .-';"-'.-.

(SADEMBRA. BraxQ), Sodedado'; -'.! i
BrasQeira do Autoreo. Compositares e -.".

'- -'-" ".

Escritores de Musica (SBACEM, BrnxQ), '„
Sociedade Brasileira de Autores .. - '.
Teatrail (SBAT. BraxQ), Sodedade. r-:,'

Independente do Compositores e., ~

Autores Musicais (SICAM. BraxQ),'.. ~ ',
Uniao Brasileira de Compositores (UBC,
BraxQ), Departmento do Derecho da .',:. '.

Autor (DAIC, ChQe), Sociedad de ~: ." ..
Autores y Compositores de Colombia
(SAYCO, Colombia), Sodedad de
Autores y Campositores de Musica
(SACM, Mexico), Autores Paraguayos '
Asodados (APA. Paraguay), Asodadoa:
Peruana de Autores y Compositorea .

(APDAYC. Peru), FQIpino Sodety of ~

Composers. Authors and Publishers
(FILSCAP. PhQippines), Sociedado -:" 'ortuguesade Autores (SPA. Portugal),
Sodedad Puertorriquena de Autores,
Compositores y Editores de Musica .

(SPACEM. Puerto Rico), Sociedad
General de Autores de Espana (SGAE, .

Spain). Asodacion General de Autores
del Uruguay (AGADU, Uruguay). Saded
de Autores y Compositores de
Venezuela (SACVEN. Venexuela). A/B/
S Evidentiary Statement, December 4,
1984.

A/B/S also submitted a list of the
most performed Spanish-language works
in the repertoires. A/B/S submission.
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August 9. 1905 A/B/S submitted a BMI
publication purporting to sbomthe
substantial representatim, of Latin
works in the United States by A/B/S
A/B/S Direct Case, Testimony of Ron
Anton, Exhibit RA-2.

. 'onclusions of

Low'tatus

of Claimants
Italian Book Gcxcxxpony is not a

performing rights society. The Tribunal
accepts the representation of IBC that it
is not a performing rights. society.

hfone of the LAM claimants wezxzo
performing rights societyin 1882 or
2983. The Tribunal condudes from the-
evidence estab'xz the zeal that
Mr. Bernard began a music publishing
company sometime bafora Apzili66 .

tha t he inoozpozated in ApriL 2982, and
that ha Gled an assumed name for a
subdivision of his music publishing
cocnpnny to be:called ACEMLA.ixx April.
19M. SLxxca LAhtt has reodndcid.: ito: claim
ttuxtaither Lotiu.Aaxozicon.Music cxr

LatiaAmaricazxMxxoic Co Inc..xxora
perfozxning,rights oecioztieo.ixt1998.and'983

oxuk smca ACEhIIIA:cd xxot even
)ego)(sexist until 2~nano.of the:LAM
daiuxants.vxera:a perfozming righta

'ociety izx 2$&and 19KL
Hovxavar her Xhvnazd daims that

ACI2dLA. beganin:1980 cxr earlier. The
record is totally devoid of any activity
by ACEMLA before 1984. ACEMLA did
not Bcanse a ofngla.user, receive a single
royalty or make a single distribution in
%32 end 299L Not o ning)e agreement.
wxtb a dnxneotm or foreign entity zofezo'o

ACIMLEBThoy only refer to Latin
American.h4uoic.Co Inc. Oxxly LAhfo
letter and telegram with Sayce mentions

'CIPKA, and.oigzn6cantly, they are
dated ju)2z 3; 2985 and September 25;
1935. The rider which indudes
paragraph 5, the only mention of
ACEMLA ixx all the agreements or
exemplars submited by EAM, io dated
2K&. nzicthttr Baxxxazd ccmld not
repreocmt tbnt the zidcoz wao used in 2983
or 1833. Fbxnlly. her. Bernard could xiot .

represent that the ACEMLA infoxxnstion
form wao used in 2982 and 2933. The
only imlicia of tha existence of
ACEMLA befoxe April. 188k are the
.claims filed by LAM with the CopyrIght
Royalty Tribunal in january 1983 and
january. 2984 for the previous calendar
years. However, New York State'law
requires filing for a certiGcote of
assumed name before the transaction of
any business: "No person shall hereafter
(i) carry on or conduct or transact
business in this state under any name or
designation other than bio or its real
name. or (ii) carry on or conduct or
transact business in this state as a
mezober of a paztxxerohip. uzdess. - ~ ~ 08

such persozz, if a corporation, shall file,
together with the fees as set forth in
subdivision five of this sectiocx. in the
office. of the secretary of state a
certificate setting forth the name or
cL signation under which business is
carried on or conducted or transacted
..." N Y. [General Business Law)
Section.236 (McKizmey 1985).

Mr. Bernard believes. alternatively.
that any entity that seeks to enforce
performing rights is a performing rights
society. This was revealed in answer to
the Tribunals'a question regardmg tha
difference between a LLS. suhpublisher
representing a foreign publisher, and a
US. performing rights

societies'ollection

of royalties for a foreign
publisher. Mn Bernanf answered that.
both the V.S. subpubFisher and the U.S.
performing rights society would qualify
as perfozxxiing rjets societies. Clearly,
this can not be true. A copyright owner.
befoxe he or. she assigns thn.rights-in.the
copyright to someone dse. may enforce
the performing rights. So may a music
publtshkxg cc xxp".xxxy ofter ft hao been
assigned the righto Froxn the copyrigh
ownec azxds co mcx2ro KR.oubpub)inhere
In fact; Congress roco„yxize8 thin by,
among o6erthings. estsbhohing the first
categoxy of copyright avcneza tn collect
zoycdtiea far. perfoxxnazxces an jukebcxxeo
axxd thea. lbs. oacoxxd: cotesozy, of
pezforxxxina rights nacrd'er. Bezxxard'o

view of tha Lsvz wcxuld make every
individual copyright oxvxxer. or music
pubhisher, a performing, rights society.,

The Tribunal does not reach tho
question of vxhethar. ACEMLA was a
perfozmixiIL zighto society. in 2984 or ia
one today However. supposizxg that this
question may arise again when the.
Tribunal t'akes up subsequent jukebox
distribution proceedings, we have
several unanswered questions: Does the
filing ofa certificate of assumed name
create a peforming rights societyT Can a
performing rights society be n divioioxx

of a music publishing company or must
it be a oeparate entityF Noting that
ACEMLA did not license a single user,
receive a single royalty or make a single
diotributiozx in 1983 and 1983, must there
be some activity by an orgazxisatiozx
other thaxx the mere netting up ofa legal
entity to make it o performing rights
society? Ozx the other hand, the Tribunal
hes resolved the issue of bigness"
which wao raised at hearings The
Tribunal's interest in determining the
status of claimants is strictly ministeriaL
Congress hao required that the Tribunal
must take up the claims of copyright
owners first. and performing rights
societieo second. Defining tha daimants
is therefoxe necessary. However, tbe
Tribunal hao no interest in deterxnining

whether a performing rights society is

big enough and effective enough to
attract copyright owners, or to carry out

its goals. We do not seek to give to or
withhold From any entity e "governmen!

stamp of approval" that it is a "goocL"

"effective" or any other kind of
perfozxxing rights society. and we do not

excpect this detezxnination or any future
determination to ta. used in that way.
Vfe are simply interested in determining
whether an entity comes into one
category oz another. Consequently,
eviclozxca that the number of employees
of LAM was too few, ar that the sixe of
theiroffices vcao too small was not
consxderecL relevant.

Avxoxd to Cbpyxight Oienexo (Sec.
128(c)(~

Michael W'aish tuxs showa no
entitlement. Michael walsh did not
justify his alaim therefore the Tribunal'illmake no award to him.

Italian Book Company will ba
awarded $2500 for 2983. The Tribunal
accepts tha agreements of aII parties ta-
an award. of825M for 1983.

Satin American lCcsic Co Inc. Iias
showzzentitiement to 0.25% ofthe
jukeboxfimds for T982 and for 2'.
Having conchxded that none ofthe LAM
daimoxxto were performing rights
socio6oo, tho Tribunal takeo up the LAM
daixxozxto ao copyright owzzxzv first, the
rest to bo diotribotod to tho performing
riot nock,ties. Tho Tribunal Ixaa

alzoady cozxcbxdod that ACIMLA did
not legally exist ixz 2982. cxr ixx 1983. The
Tribunal also bdkivecx that despite
LAM'o asoerticux that the sale
pxoprietozsbip of Latixx Azixexicazzhhsfc
stQI coxxducto buoiness. xua have no-
evidenca aS its activity aside cHxd aport
from Latin American bhisic Co„ Inc. It is
Latin Amexican Music Co., Inc. vxhich
hao the agreements vxith the foreign .

pubIisbero.and/or societies. and any
entitlement that has been shown. wa.
beiieva, hns becm ohovnx by Latin
Axxxerican.Music Co Inc.

In tha 1982. Gnsl determination, the
Tribunal rejected Latin American Music
Co Inc.'o daim to entitlement based on
any inference from the demographics of
the United States. To assume that Latin
American Music Co.. Inc. deserves 5% of
the jukebox royalty fund. because 6-7%

or more of the United States population
is Hispanic would require the Tribunal
to conclude that Latin. American Music
Co„ inc. represents at least 80% cif the
Spanish-language music in America.
Yet, the record showa there are 276
Spanish-language format radio stations
iri the United States and Latin American
hfusfc Ca., Inc. does not license s single
one. The Tribunal reaffirms its rejection
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in the 1982 final determination of LAM's
claim based on the size of the Hispanic
population in the United States.

However, by virtue of the 2982
remand, LAM has had a further
opportunity to show that there is some
value to the works in its catalogue: It
has agreements with some foreign
entities; it has a catalogue of thousands
of songs; it has demonstrated the
production and distribution of some of
its songs on 45 RPM records; it has
demonstrated some popularity of its
songs on hit songs charts; it has been
demonstrated by A/B/S that there has
been some air play and some jukebox
play of LAM's songs. The Tribunal could
give only slight credit to the certified
statements of jukebox operators or
jukebox establishment owners because
of the flaws noted int he findings; they
all were notarized by the same notary
public and contained inaccurate
representations concerning the licensing
of the jukeboxes.

The question for the Tribunal is how
to quantify the award to LAM which
would be reasonable. We are faced with
the impossibility of determining a
perfectly accurate mathematical
approach to LAM's award.

We start with A/B/S'nalyses, but
find they are probably too low. While
not doubting the general validity of
ASCAP and BMI's radio surveys, they
may only be applied by analogy to
jukebox play. They can never be said to
perfectly represent jukebox play. We
find some significance that when A/B/S

. peformed a limited jukebox survey, with
all its imperfections, the resulting award
to LAM becomes higher than just a
reference to radio play. We would prefer
to find an award to LAM higher than
either A/B/S'adio survey or its
jukebox survey. We are aware that in
the case of an individual claimants with
limited resources, it would be very hard
to ascertain the extent of the jukebox
play in Hispanic neighborhoods, and we
expect that better efforts and better
evidence will be attained in future
proceedings. But in the present
proceedings, Latin American Music Co.,
Inc. has been successful in placing
before the Tribunal evidence, which in
total, establishes the likelihood of
jukebox play which deserves some
minimal award. Consequently, we are
awarding Latin American Music Co.,
Inc. 0.15% of the jukebox fund, rejecting
both A/B/S'ontention of a virtually de
minimis award and LAM's contention of
5% of the universe of musical works on
jukebox. We believe that this award is
squarely within the "zone of

reasonableness" recognized by the
Court.s

We noted earlier that on June 24, 2985.
LAM withdrew its claim for Latin
American Music and Latin American
Music Co., Inc., and placed all its claim
under ACEMLA. Procedurally, therefore,
LAM would be entitled to no award. the
Tribunal having found that ACEMLA
did not legally exist in 1982 or 1983.
However, the Tribunal sees its role
promarily as a finder of facts. We have
been persuaded that Latin American
Music Co., Inc. existed in 2.982 and in
1983 and represents a catalogue of some
value. We are inclined to disregard the
mistaken pleading in order to recognize
the reality of jukebox play in 1982 and
2983 and to compensate those copyright
owners whom Latin American Music
Co., Inc. represents for the royalties
which they have earned.

Award to Performing Rights Societies
{Sec. 116(c)(3){C))

The rest of thej uhebox fund will be
distributed to ASCAP, BMI, and SESAC,
Inc. Having concluded that ACEMLA
was not a performing rights society in
1982 or in 1983, there are only three
performing rights societies before the
Tribunal, ASCAP, BMI, and SESAC, Inc.
These performing rights societies have
reached a complete settlement on the
remainder of the jukebox fund.
Consequently, the Tribunal has not
weighed any of the evidence regarding
A/B/S. Section 116 dearly encourages
settlements and instructs the Tribunal to
distribute the jukebox fund to the
performing rights societies after it has
determined the proper distribution to
copyright owners, but to weigh their
entitlements should they fail to agree.
They have not failed to agree, arid we
make no inquiry into their evidence.

Allocations

Accordingly, the Tribunal awards
0.15% of 2982 jukebox royalty fund to
Latin American Music Co., Inc. This
represents the only change from the 1S82
final determination. Further, for the 2983
jukebox royalty fund, the Tribunal
makes no award to Michael Walsh,
awards $1500 to Italian Book Company,
awards 0.15% to Latin American Music
Co., Inc., and awards the rest to ASCAP,
BMI and SESAC, Inc.

Commissioner J.C; Argetsinger did not 'articipatein this determination.'.

s Christian Broadcasting Network. Inc, v.
Copyright Royalty Tribunal. 720 F. 2d 1285, 2304
PXC. Cir. 18833.

Dated: November I3, tsg5.
Edward W. Ray,
Acting Chairman.
fFR Doc. 85-27478 Filed 12-18-85: 8:4~ aml
BlLLING CODE lS1~

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Advisory Committee on
Women in the Service (DACOWITS);
Meeting

AGENcY„Defense Advisory Committee
on Women in the Services
(DAC0WITS).
AcTioM: Notice of Meeting.

sUMMARY: Pursuant to Pub. L 92-463,
notice is hereby given of a forthcoming
meeting of the Executive Committee of'heDefense Advisory Committee on
Women in the Services (DACOWITS).
The purpose of the meeting is to review
the Recommendations, Requests for
Information, and Continuing Concerns
made by the Committee at the 1985 Fall
Meeting; discuss current issues relevant
to women in the Services; and complete
any unfinished business and on-going
projects pertaining to the 1985 Executive
Committee.

All meeting sessions will be open to
the public.
DATE: December 9, 1985, 2:30-5d30 pea.'ndDecember 10, 1985, 9:30-11:30 aJn.-
ADDRESS: OSD Conference Room 1E801
4', the Pentagon, Washington, DC.

FOR FURTHER IMFORMATlOM CONTACT:
Major Marilla J. Brown, Executive
Secretary, DACOWIToo, OASD (Force
Management and Personnel),. The
Pentagon, Room 3D769, Washington, DC
20301-4000; telephone (202) 6S7-2222.

SUPPMMENTARV INFORMATlOIC Persons
desiring to (1) attend the Executive
Committee Meeting or (2) make oral
presentations or submit written
statements for consideration at the
Meeting must notify the point of contact
listed above no later than November 25,
1985.
Patricia H. Means,
OSD Federal ItegisterLiaison Officer,
Department ofDefense.
November 24, 1985.

(FR Doc. 85-27589 Filed 11-18-85; 8:45 am]
NUJNQ CODE S$1(M1M

Defense Science Soaitf Task Force on
Special Operations; Meeting

AOENCYt Office of the Secretary, DOD.



CERTIFICATE OF SERVICE

I, Bruce AD Eisen, do hereby certify that on this 10th day
of December, 1985, I sent a copy of ACEMLA's "Petition For Re-
view" via United States first class mail, postage prepaid, to
each of the following:

Mr. Bernard Korman, Esquire
General Counsel
ASCAP
One Lincoln Plaza
New York, New York 10023

Charles T. Duncan, Esquire
Reid and Priest
Suite 1100
1111 19th Street, N.W.
Washington, D.C. 20036

Mr. Nicholas Arcomano
Vice President
SESAC, Inc.
10 Columbus Circle
New York, New York 10019

Dennis Angel, Esquire
350 Fifth Avenue
New York, New York 10118

Mr. Edward W. Ray~
Acting Chairman
Copyright Royalty Tribunal
1111 20th Street~ N.W.
Suite 450
Washington, D.C. 20036

ce A. Eisen

Hand delivered
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CABLE ADDRESS
"TELERADIO"

December 10, 1985

HAND DELIVERED

The Clerk
Onited States Court of
Appeals for the District
of Columbia Circuit
Constitution Avenue
John Marshall Pl., N.W.
5th Floor
Washington, D.C.

Dear Sir:

Re: Final Determination of the Distribution of the
1982 (remand) and 1983 Jukebox Royalty Funds
Docket Nos. 83-2/84-2 83 JD

Pursuant to Section 810 of Title 17 of the United States
Code we are filing herewith an original and three copies of
Asociacion de Compositores y Editores de Musica Latino-
americana's "Petition for Review" with respect to the Copyright
Royalty Tribunal's decision in the above-captioned proceeding.

Should any questions arise with respect to this matter,
please contact the undersigned counsel.

Respectfully submitted,

SHRINSKY, WEITKMAN R EISEN, P.C.

By
Allan G.''Moskowit+

Enclosures


